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Section 6

(Section 254(a)(6), pp. 73-74)
The State’s proposed budget for activities under this Part (Part 1 of Subtitle D of Title II), based on the State’s best estimate of the costs of such activities and the amount of funds to be made available, including specific information on:

(A) The costs of the activities required to be carried out to meet the requirements of Title III;

(B) The portion of the requirements payment which will be used to carry out activities to meet such requirements; and  

(C) The portion of the requirements payment, which will be used to carry out other activities.

A great deal has changed since California’s last State Plan update was published by the EAC in the Federal Register on September 30, 2004.  In addition to four changes of administration at the California Secretary of State’s office since the 2002 adoption of HAVA, 11 statewide elections were conducted between 2002 and 2008.  The Secretary of State’s office was subject to multiple audits.  The office also engaged in detailed discussions with the United States Department of Justice (US DOJ) regarding compliance with HAVA Section 303 requirement to have a statewide voter registration database that culminated in execution of a Memorandum of Agreement (MOA) on November 2, 2005.  The nation also witnessed a continuing debate over voting system policy, design and deployment.  States such as New Mexico and Florida were among the first to react to voting system challenges that arose after the enactment of HAVA by moving to largely paper-based voting systems.  California conducted a top-to-bottom review of the voting systems used in the state and has followed a similar course.  After California’s top-to-bottom review was concluded, Colorado and Ohio independently conducted voting system reviews and reached findings similar to those made in California.  

Notwithstanding these challenges, HAVA compliance deadlines did not change.  During the 2006 election cycle, California complied with the terms of the November 2, 2005, MOA by meeting the requirements for interim compliance with HAVA Section 303 statewide voter registration database requirements.  Before the close of 2007, California issued a Request for Proposal (RFP) that serves as the basis for contracting with a vendor to design and implement a statewide voter registration system that is fully compliant with HAVA requirements, as required by the MOA.  Additionally, all counties in California deployed voting systems intended to comply with HAVA Section 301 voting system requirements.  Voter education and poll worker training programs were also initiated at the state and county levels leading up to and during implementation of HAVA requirements in the 2006 and 2008 election cycles. 

The budget included in the original State Plan and the 2004 update included the following caveat:    

“Budgetary issues cannot be resolved until the…costs of actual implementation are ascertained.”

Now, with the actual experience of HAVA implementation and understanding the challenges that still lay ahead, the budgetary issues have become clearer, but will be subject to similar dynamics.  The EAC’s Voluntary Voting System Guidelines (VVSG), adopted in 2005, are currently undergoing refinement.  Thereafter, the EAC intends to promulgate a new set of VVSG.  Congressional action on HAVA policy may still be forthcoming.  In addition, California still needs to establish its statewide voter registration database as required by the MOA executed with the US DOJ.  With that in mind, California’s proposed HAVA budget is set forth below:

(1)   Proposed Budget
(a) The Secretary of State, as the Chief Elections Officer of California as described in HAVA Section 253(e), in accordance with U.S. Election Assistance Commission (EAC) guidance, will continue to adopt policies and procedures to ensure that all funds received, including interest earned on those funds will be used to accomplish the requirements of Title III, with the exception of funds identified in Sections 251(b)(2)(A) and (B) from Title II allocations. 

(b) The Secretary of State will identify its “maintenance of effort” level, pursuant to EAC guidance, and will not use HAVA funds to supplant activities already funded, as this activity is precluded by maintenance of effort provisions found in Section 254 (a)(7).

(c) California’s voters authorized $200 million in general obligation bonds in 2002 to finance the modernization of voting equipment.  Counties can use these funds for the purchase and deployment of voting equipment.  The appropriate portion of these funds will be accounted for to satisfy the matching fund requirement of Section 253(b)(5).

(d) No funds received pursuant to Title II will be used for purposes of litigation or payment of judgment, as this is precluded by Section 251(f).

(e) The Secretary of State, as the Chief Elections Officer of California as defined in Section 253(e), will administer the Election Fund described in Section 254(b) of the Act.

(2) Specific Budget Components Relative to Title III

The Secretary of State, in administering the Election Fund, will provide funding for the

following specific requirements of Title III:

(a) Voting Systems Standards   

In consultation with county elections officials, and taking into account funding provided via the California “Voting Modernization Bond Act of 2002” (described under (c) above), it was determined under a prior administration that $195 million of the $264.2 million provided to the state by HAVA was an appropriate level of funding to assist counties with deploying HAVA-compliant voting systems by the January 1, 2006, deadline.  The allocation formula used to disburse the $195 million was the same formula used to distribute Voting Modernization Bond Act funds.  The formula gives equal weight to a county’s proportionate statewide share of four factors:


· The county’s number of registered voters (as of the February 19, 2002 Report of Registration)

· The county’s average voter turnout over four election cycles (beginning in November 1998)

· The number of polling places in the county (for the March 2002 Primary Election)

· The number of people eligible to register to vote (as of the February 19, 2002 Report of Registration)

More detail about the allocation formula can be found on the Secretary of State’s website at http://www.sos.ca.gov/elections/vma/vmb_formula_allocation_docs.html
The 2004 State Plan update budgeted $75,677,843 to meet Section 301 voting system standards through county procurement and deployment of HAVA-compliant voting system equipment.  The 2004 State Plan update also budgeted a cumulative total of $45  million for voter education, and $800,000 for provisional voting requirements. Additionally, the 2004 State Plan update budgeted $25 million for an “Election Academy” to train election officials and provide poll worker education.  The cumulative total of the 2004 State Plan update budget for these items is $146,477,843.  The amount budgeted for these purposes under this 2009 State Plan update is $195 million, a difference of $48,522,157.   However, the 2004 State Plan update also anticipated a reserve of more than $66 million. 

On May 20, 2005, then-Secretary of State Bruce McPherson provided a cross-reference and reconciliation of the 2004 State Plan update budgeted items with a spending plan submitted to the State Legislature.  It detailed expenditures, including $195 million earmarked for voting system upgrades and associated voter education and poll worker training costs by using of a portion of the proposed $66 million reserve budgeted in the State Plan update for that purpose.  The cross-reference and reconciliation provided at the request of the EAC noted a differential of approximately 3.5% between the State Plan update budget and the spending plan pending before the Legislature.  After receiving that cross-reference and reconciliation, the EAC approved the release of $169,677,955 in HAVA funds to California.   

As noted above, earlier State Plans separately earmarked up to $70 million in HAVA Title II funding for voter education and poll worker training.  Recognizing that local efforts aimed at voter education and poll worker training needed to work in concert with the deployment of new voting equipment, funding for these activities was included in the $195 million voting system upgrade contract executed with the state’s 58 counties.  Through the 2006 and 2008 election cycles, counties used approximately $8 million in HAVA funding from this source for these purposes.


(b) Provisional Voting

Before HAVA’s enactment, California law already specified procedures for provisional voting that generally comply with the requirements of Section 302.  Provisional balloting is also accessible to voters with disabilities because in order to obtain state approval, every voting system must include an accessible device that includes a provisional voting capability.  In response to new HAVA requirements, the Secretary of State, in cooperation with local elections officials, defined a free access system (or systems) to permit voters to determine if their provisional ballot was counted and if it was not, why not.  Each county has deployed a free access system in accordance with HAVA requirements.  The Secretary of State conducts an annual survey of counties to ensure the free access system is available to provisional voters and to determine what specific method is used to meet the free access requirements.  This information is provided to voters on the Secretary of State’s website at http://www.sos.ca.gov/elections/elections_provisional.htm
As mentioned in previous State Plans, the state is still considering taking a proactive approach to advising provisional voters of the status of their ballot and, if it was not counted, why it was not counted through the design of its VoteCal statewide voter registration system. 

No HAVA Section 251, Title II funds were spent to date complying with the requirements described above. 

(c) Voting Information 

HAVA requires that certain information be provided to voters at the polling place. This information includes a sample ballot, the date and hours of voting, how to vote, how to vote a provisional ballot, procedures for first-time registrants required to provide identification in order to vote, a listing of the rights of voters, and general information on other laws and protections for voters.  Before HAVA’s enactment, much of this information was provided to voters pursuant to state law. However, posting the information at polling places was viewed as a minimum standard, as HAVA Section 305 states, because providing this information to voters before Election Day best ensures that voters understand the electoral process to enable them to fully exercise their rights.  Therefore, counties were encouraged to pursue voter education programs that provided this information in printed materials distributed at outreach events and via websites leading up to elections as an adjunct to deployment of a new voting system.  The incremental cost of revising materials or websites and conducting outreach programs were included as allowable costs via the $195 million voting system upgrade contract described above.

EAC guidance received on September 26, 2008, at the request of the Secretary of State’s office has clarified the use of these funds for voter education efforts.  The guidance points out that the specific requirements of HAVA Section 302 are for posting information at polling places and further advises that there are limits on the use of funding beyond posting information at polling places.  Funding is only allowable for voter education programs aimed at informing voters about the consequences of overvoting and how to prevent overvoting when voters use a paper-based, centrally tabulated voting system, or when educating voters on the use of a new voting system at the time that the voting system is first deployed.  

To ensure adequate posting of voter information required by HAVA, the state has produced and distributed, pursuant to California Elections Code Section 14105(q), a Voter Bill of Rights for posting at polling places.   The Voter Bill of Rights is printed and distributed using an equal amount of HAVA Section 101 funds and state funds. 

No further Section 251, Title III requirements payment funding, beyond that described above, will be budgeted for this activity.

(d) Statewide Voter Registration List 

Pursuant to HAVA Section 303, the Secretary of State is required to develop a single, uniform, official, centralized, and interactive list of registered voters that is defined, maintained, and administered at the state level. This computerized list shall be the official list of voters for federal elections.

From a budgetary standpoint, the cost of meeting this requirement was largely unknown in 2004, when the prior Secretary of State drafted the initial State Plan.  Also, historical documentation available to subsequent administrations suggests that many of the costs associated with procurement of a major technology project was not recognized when the initial State Plan was drafted, nor were they anticipated in the State Plan update.  Subsequent to the drafting of those State Plans, California took two courses of action that fully informed the State of the costs involved.  

On January 11, 2005, the Secretary of State’s office requested an opinion from the US DOJ about its plans to comply with HAVA Section 303 statewide voter registration database requirements on an interim basis.  The initial discussions with the US DOJ about those plans concluded on April 19, 2005.  On May 25, 2005, the US DOJ informed the Secretary of State that its plans did not represent compliance, and that US DOJ was “prepared to move forward with enforcement action under HAVA as appropriate to ensure compliance…”  

Thereafter, the Secretary of State engaged in discussions with the US DOJ about what procedural changes to the voter registration process could be enacted via regulations and what technological upgrades could be made to an existing system to integrate and synchronize 58 county election management systems (EMS’s) into a single, statewide voter registration system.  The discussions with US DOJ culminated in a Memorandum of Agreement (MOA) executed between the Secretary of State and US DOJ on November 2, 2005.  The MOA outlined the regulations that were to be enacted, and the technological improvements to the state and county voter registration systems to achieve interim compliance.  The state met the requirements of the MOA and is operating the system outlined in the MOA using Title I, Section 101 funds.  However, the MOA also committed the Secretary of State to continuing to pursue full compliance with the HAVA mandate of building a statewide voter registration list.  Full compliance with HAVA Section 303 will be achieved with development and implementation of the VoteCal project, which is now in the initial planning and development phase.   


Therefore, the Secretary of State took work initially done to evaluate a long-term HAVA Section 303 compliance strategy compiled by a previous administration and drafted a comprehensive Feasibility Study Report (FSR).  An FSR, required under state law and procedures, serves as a roadmap to development and implementation of major technology projects.  The FSR, which must be approved by technology and budget oversight authorities, is required to include an estimate of all costs associated with development, procurement and implementation of major technology projects.  The full accounting of costs differs significantly from the estimated $8 million to $40 million cost of compliance in the initial State Plan, and the estimated $40 million in the 2004 State Plan update.  That initial 2004 cost estimate only included the cost of system integration; it does not account for other necessary costs required to be included to obtain state approval to develop and implement a major technology project.  Those cost estimates must include project management, project oversight, independent validation and verification, and one year of system operation and maintenance in order for the project to be approved.  These costs, and others, were not included in the cost projection provided in the initial State Plan and State Plan update.

Accounting for all costs associated with procurement, development and implementation, including a year of maintenance and operation, has revealed that a more accurate estimate of the cost of the VoteCal system is  $65.6 million.  This change in the estimated costs in the State Plan budget, which is driven in large part by the MOA executed with the US DOJ, the enforcement authority for HAVA, represents the largest material change in this 2009 State Plan update.

(e) Requirements for Voters Who Register by Mail

The Secretary of State developed guidance and regulatory procedures for the uniform implementation of the requirements of Section 303(b) via guidance and regulation, including:

· A HAVA Compliance Manual, with relevant guidance found principally in Chapters 1 and 7 of the Compliance Manual, on the Secretary of State’s website at http://www.sos.ca.gov/elections/hava_compliance_manual.htm; 

· Regulations adopted that govern operation of the interim solution statewide voter registration database, which can be found on the Secretary of State’s website at http://www.sos.ca.gov/elections/elections_regs.htm; and 

· Associated regulations that govern the application of voter identification requirements for first time voters who register by mail at http://www.sos.ca.gov/elections/elections_regs.htm.

The costs for developing the HAVA Compliance Manual, implementing regulations and implementing the interim solution statewide voter registration database were funded using existing resources and HAVA Section 101 funds.  No additional HAVA Section 251 funding will be expended on this requirement beyond the funding for the VoteCal project.

(3) The Portion of the Requirements Payment, which will be used to carry out Other Activities.
Minimum Requirements Payment Program (Title II, Section 251(a)(2)(B) – On April 3, 2006, pursuant to EAC guidance, California filed a certification to create a minimum requirements payment program pursuant to HAVA Section 251 (a)(2)(B).  The minimum requirements payment program provides states with the ability to allocate up to $11,596,803 for purposes that improve the administration of elections that are not otherwise required by Title III of HAVA.  California provided the allocation to counties via the $195 million voting system upgrade contract by applying the Voting Modernization Bond allocation formula to the $11,596,803 allowed pursuant to Section 251 (a)(2)(B) and allocating to each county its proportionate share of funding as a part of the county’s voting system upgrade contracts.  Counties were allowed to expend that proportionate share of the minimum requirements payment on storage and warehousing needs for new voting equipment, for forklifts to move voting units at warehouse or storage facilities and for cell phones to maintain direct communication with polling places on Election Day.  The funds are also allowable for use as specified by guidance from the EAC.  The funding is restricted to ensure that only that portion of spending that directly benefits federal elections is allowable. 

Thus far, pursuant to EAC guidance and with EAC pre-approval when necessary, counties have expended $9.5 million in minimum requirements payment funding, leaving a balance of approximately $2.1 million.  These expenditures represent about 3.6  percent of California’s existing Title III allocation.

New HAVA Funding

According to the EAC, California is entitled to receive $24,133,942 in new Title II funding.  In addition, California has earned $35,459,287 in interest on Title II funding on deposit in its State Election Fund.  
(4) Summary of Costs and Portions used to carry out Activities

Note that the budget below includes the total of all HAVA funds the Secretary of State anticipates receiving, including interest earned on funds received to date and funds anticipated following the submission and publication of this 2009 State Plan.  As such, this budget reconciles, and replaces, earlier budget estimates included in the initial 2004 State Plan (published in the Federal Register on March 24, 2004), and the 2004 State Plan update (published in the Federal Register on September 30, 2004) previously submitted by California.  

As those earlier State Plans stated, “the costs and portions indicated [in those State Plans] [were] subject to change based on the variables indicated [in those State Plans].  Such anticipated changes, unknown at this time, are deemed to be included in this Plan as if set forth in detail.  Note, also, that the ‘Portion of Payment’ indicated below is based on the minimum ‘Cost Estimate,’ which may not be the true cost as ultimately determined.”
Furthermore, despite the fact that HAVA implementation is well under way, there are still some challenges that lie ahead, including ongoing efforts to improve the capabilities of voting systems to meet security and accessibility needs and the completion of the VoteCal project – California’s fully compliant statewide voter registration database required by HAVA Section 303. 

For these reasons, California believes it is most prudent to hold a balance in HAVA funds in a reserve, recognizing that future expenditure of those funds may be subject to a State Plan update.
Based on California’s estimated cumulative total of requirements payment funding, including interest earned to date, of $323,830,353 for fiscal years 2003-04 through fiscal year 2007-2008, the best estimate of the distribution is as follows:  

	HAVA Title III mandate
	Cost Estimate or Allocation
	Portion of payment

	Voting systems (Section 301)
	$195 million* 
	62.38%

	Provisional Voting (Section 302)
	$0
	0%

	Voter materials at polling places (Section 302)
	$0
	0%

	Statewide Voter Registration Database (Section 303)
	$65,568,600
	20.97%

	Total allocated/estimated
	$260,568,600
	83.35%

	Total balance (unallocated reserve)
	$63,261,753
	16.65%


*The county contracts that provide a total of $195 million allocated for voting system upgrades also allow counties to request reimbursement for the incremental, allowable cost of voter education and poll worker training costs associated with voting system deployment and meeting other HAVA requirements that must be incorporated into the electoral process. In part these needs are addressed by incorporating the state’s “minimum requirements payment” of $11.6 million for purposes deemed allowable by the EAC into these contracts.
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